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Ilttftrå £iatr,ø dnurt øf Appralø 

FOR THE SECOND CIRCUIT 


Mabtino Lieggi, 

Plaintiff-Appellant, 

against 

Reeder-Union AG, 

Defendant-Appellee. 

On Appeal fbom the United States District Coubt for 
the Southern District of New York. 


APPELLANTS BRIEF 


Preliminary Statement 

This is an appeal by Martino Lieggi, the above-named 
plamtiff-appellant (hereinafter “plaintiff”) from the 
order of the Uu‘*ed States District Court for the Southern 
District of New York (Gurfein, D.J.) which granted the 
motion of Reeder-Union AG, the defendant-appellee (here¬ 
inafter “shipowner”) dismissing plaintiff’s complaint por- 
• suant to Rule 41 (b) of the Federal Rules of Civil Proce¬ 
dure for failure to proceute and for laches. 

Statement of Issues Presented by the Appeal 

The question presented by this appeal is whe*’ er ship¬ 
owner has been prejudiced by laches or plaintiff s delay in 
prosecuting the case below. 






2 


The Facts 

I 

This is a diversity action by a New York longshoreman 
to recover damages for personal injury sustained aboard 
shipowner’s vessel while she was moored at a pier in 
Brooklyn on January 9, 1968 (4a to 9a). 

Snit was commenced by the filing of a complaint on 
September 9, 1970 and summons was issued (la). 

On Sej rnber 10, 1970 the Clerk filed a certificate of 
mailing su..imons and complaint by registered mail, return 
receipt No. 317318 requested, addressed to: 

Reeder-Union A.G. 

Holstenbrucke 2 
23 Kiel 
Germany 

and the same was returned undelivered (10a to 13a). 

Thereafter, on Jaly 9, 1973 the clerk filed another cer¬ 
tificate of mailing summons and complaint by registered 
mail, return receipt No. 453428 requested, again addressed 
to shipowner at the aforesaid address and this time the 
receipt was returned as delivered (14a to 16a). 

On August 20, 1973 shijwwner filed its answer setting 
forth various defenseB (2a, 17a, 18a) 

Thereafter, on January 8,1974 shipowner filed its motion 
to dismiss the action below for plaintiff’s failure to prose- 
cute and for laches pursuant to Rules 41 (b) and 56(b) of 
the Federal Rules of Civil Procedure (2a, 19a). 

Shipowner alleges that by September 9, 1970, the date 
the complaint herein was filed (la), shipowner “had, in 
effect, been merged into another company and no longer * 

had any offlce or place of business at Holstenbruok 2, 23 
Kiel, Germany” (emphasis supplied) (21a, 23a). I 


/ 
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POINT I 

The Court below is totally incorrect in its in- 
terpretation of the applicable law regarding lachet 
and failure to prosecute. 

The latest .decision by this Court pertaining to the ques- 
tion of laches is Hiil v. W. Bruns é Co., 498 F. 2d 565 (2 

Cir. 1974), reh. den.-F. 2d-, wherein it was held 

that since defendanl failed to show it was prejadiced, there 
could not be any claim of laches. This question of preju- 
dice, which has to be proven by the defendant, was so im- 
portant, that this Court did not even go into the question 
of the sufficiency of the excuse for the delay by plaintiff’s 
attorney. 

Here shipowner’s counsel in his own affidavit (21a) and 
in the affidavit he prepared for Mr. Meyer (23a) specifically 
limited the allegation of merger to a merger in effect and 
then gratuitously concludes that as a result of said merger 
in effect Shipowner no longer had any office or place of 
business at Holstenbruck 2, 23 Kiel, Germany. However, 
the second service by mail to the exact same address by 
the clerk of the court below on July 6, 1973 (14a) was re- 
eeived and a signed receipt given on July 16, 1973 (15a). 
Whereupon, shipowner filed its answer below on August 
20, 1973 (2a). 

Shipowner puts forward no explanation as to why the 
first service was returned undelivered but the second was 
received and indeed receipted for within ten days of 
mailing. 

Furthermore, shipowner alleges that the absence of any 
log entries regarding plaintiff’s accident confirms the sup- 
posed faet that neither the master, chief officer or any 
other officer of the vessel in question had any knowledge of 
plaintiff’s accident. However, there is no allegation by 
shipowner that said officers were contacted and that they 
did, in faet, have no knowledge. 
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“As we said in Larios v. Victory Carriers, Inc., 316 F. 2d 
at 66, to establish the defense of laches there must be proof 
of ‘prejudice on the part of the defendant, an issue as to 
which the defendant, with his greater knowledge, ought be 
required to come forward’ ”, Hili, supra, at 568. 

Plaintiff can hardly be said to be guilty of failure to 
prosecute when shipowner ignores or refnses the first serv- 
' ;e and then accepts the second service resulting in joinder 
of issne. 

There is no issue as to the timely commencement of this 
action inasmuch as the accident occurred on January 9, 
1968 (6a) and the complaint herein was filed on September 
9,1970 (la). 

In discussing dismissals for failure to prosecute, this 
Court in Schwartz v. U. S. A., 384 Fed. 833 (2 Cir. 1967), 
stated at page 836: 

“We would, however, suggest that the Court keep 
in mind the possibility, in future cases of inexcuseable 
negiect by counsel, of imposing substantial costs and 
attorneys’ fees payable by offending counsel personal ly 
to the opposing party, as an alternative to the drastic 
remedy of dismissal.” 

The drastic effect of the order below deprives plaintiff, 
who has a meritorious cause of action, from having his day 
in court and flies in the teeth of this Court’s Schwartz dicta. 
supra. 

CONCLUSION 

By reason of the foregoing it i* rcspectfully »ub- 
mitted that the order appealed from should be re¬ 
ver *ed. 

/ 

Respectfully submitted, 

ZlMMERMAN & ZlMMERMAN, 

Attorneys for Plaintiff-Appellant. 

Martin M. Baxter, 
of Counsel. 
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